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======== Start of Answer #5 (1427 words) =s======

1. What claims may Harry raise against Doug and what defenses may Doug
asserl?
"At issue is whether Doug can be held liable for the fire caused to Hamy's housa,
although he could not have foreseen the burning of the house and although
Harry was arguably not a foresesable plaintiff.

Megligence

To prevail on a claim for negligence, plaintiff must show that defendant cwed him
a duty, that the duty was breached, that defenant’s breach of duty was the aciual
and proximatne cause of plainfiffs injury and that the breach of duty causad

damages to plaintiff.

a. Duty
Al lssue is whather Doug owed a duty 1o Harry

The gral, rule is that all persons owe a duty of care to act as a reasonable
parson fo all foreseeable plaintifis. To determing whether the plaintiff is
foreseeable depends on whihe theory the jurisdiction follows. If the jurisdiction
fallows the Cardozo view, defendant is liable to all plainitffs that were in the zone
of danger; if the jurisdiction follows the Andres view, which the minority view,
defendant owes a duty of care lo averyong, whether or not in the zone of danger.
For purposes of this analysis, the Cardozo view will be applied.

Doug was driving down a “busy” streat while texting. There is a statute that
prohibits this. A person driving a car owes a duty to everyone to drive the car in a
reasonable and safe manner. By driving the car while texting, Doug breached his
duty of care,

Harry will argue that the theory of negligence per se should apply, becausa Doug
violated the statute. To prevail on this claim, Henry must prove that he falls wihtin
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the group of people that the stalute seeks to protect and that ha suffered the
type af injury that the stuate seeks 1o prevent.

The statute was mostly enacled fo prevent drivers from getting distracted by
their phone and from hitting pedestrians, It Is very uniikely thals the statute was
enacted to prevent plaintifis like Marry or to prevent damages such as the
burning of a housa,

Thus, Harry will not be succesful in a claim for negligence per se and so he
must still establish that Doug owed him a duty and that the duty was breached,

b. Breach of duty
Al issue is whether Doug's conduct fell below the applicable standard of care

A breach of duty occurs when defendant's conduct falls below the standard of
care that applias to him.

Doug, was driving carebessly while on his phone when he slipped off the road
and hit the cable pole. A reasonable person would not be on the phone while
driving, specially when driving down a busy streel.

Thus, Doug breached his duty

. Causation
* Al issua is whether Doug's conduct was the actual and proximate cause of the

buring of Harry's house

To prevail i a ngeligence claim, plaintiff must prove tha defendant's conduct was
the actual and proximate cause of plaintiff's injury

- Actual cause
Al issua ks whether the fire would have occurmed even without Doug's negligence
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To prevail, plaintifl must show that his injury or damages would not have
occurmed bul for defendant's negliigent conduct

The paper would not have started a fire if Doug did not hit the pola. Doug
drove negligently, hit the pale, this caused sparks, the sparks burned the
newspaper and then the paper started the fira of Harry's house.

Because the fire would not have occured for Doug's wrongful conduct, his
action was the actual cause of Harry's damagos.

- Proximate cause
Al issue is whether il was foreseeable thal by driving negligently, Doug was
goign to cause a fire

Gral. rule is that defendant is liable for all foreseeable damages caused 1o
plaintiff,

It is very unlikely that the buming of the house was foreseeable or that Harry
was a foreseeable plaintiff, Harry will have a hard time proving that Doug's
conduct was the proximate cause of his damages. Bt if the court finds that his
conduct was the proximate cuase, Dowgh will be hold liable for negligence and
must pay Harry for the damages caused to him.

d. Damages
At issue is whether Harry can recover damages to the house

Gral. rule is that defena=dant ks lable for all foresseable damages caused by his
conduct.

As discussed above, Harry will have a hard Ume showing that the damages
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were foraseeable o thal Harry was a foreseeable plainif. But f the court finds

tha the damages ware foreseeable, Do
« Loug will must pay for the dama caused
to tha house, =

Overall conclusion: if the court finds that Doug's conduct was the proximate
cause of the burning of the house, he will be liable for negligence and must pay
damages to Harry

“Arson
Al rssue is whether Doug can be held liable for arson

Arson is the malicious burning of someone else’s dwelling. To prevail on a claim
for arson, plaintiff must prove that defendant acied maliciously, meaning with
intent ir reckiess disregard.

Deug did not act malickously, he did not intend to bum Harry's housa,

Because Dough did o1 have the requisite intent, he cannot be held lable for

arson.

Defenses by Doug

* Harry was not foresseable plaintiff

As entionad abowe, Doug can raise the defense that Hamy was not a foresesable
plaintiff and thus not in the zone of danger, and because he was not in the zone

of danger, no duty was owed lo him.

* Damage was nol foreseeable
As discussed above, Doug will can also raise the defense that even if Harry was

a foraseeable plantiff, the burning of his house was nol foreseeable, and thus he
should not be liable for damages.
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*Electric Company was the negligent

Doup can also argue that his negligent is not what caused the bumning. He can
argue that the fire would not have occurred i electric company had changed his
wiring Sysiem.

2. What claims may Harry raise against
* Negligence

Samie definition as above applies here
a. Duty

Same definibon as above applies here

Electric company (EC) owed a duty 1o a residents near its utility poles and all
residents near the witing system because they were all foreseeale plintiffs.

EC owed a duty io Hamy

b. Breach of duty
Eamaﬂuﬁﬁﬁtﬂﬁﬁmwm
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care owed 1o the residents.

EC breached its duty of care

. Causafion

= Actual cause

Same definition applies here
. ﬂ“rﬂmw

If EC had changed its wiring syste to WBF, fhe wies

and would not have staried the fire.

=
i
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EC's decision of ot chnging s wirng system is the sctusl cause of the Hary's
damages
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= Proximate causa

Samae definiion as above applies here

EC was aware of the existence of better and safer wiring system, but it chose
nol to swilch to il becuse of the financial burden it would have caused 1o the
company.

EC could have foreseen that if the pole crashed to the ground, the wires would
s1art a fira. Thus, EC’s decision of not switching to the new wirig system was the
prowimate cause of Hamy's damages,

d. Damages
Same definition as above applies here
Mot changing the wirig causad the damages

EC will be hold liable for negligence and must pay damages 1o Harry

Defenses by electric company

* Doug was also negligent
cause
EC will claim that Doug’s negligent conduct was the actual and proximate

of the fire, and thus, Doug should be liabde and not EC

* P was not foreseeabla
ver would hit the pole and
Ec will also argue that it was not foreseeable thal a driver

that this would start a fire in someone's house

*Strict products liability definition
EC may also be liabla for strict product Bability
e =
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4. How should damages ba apportioned if Harry prevails?

- 4T issue is whether Doug should be held liable for all damages or whether EC

and Doug should both be liable for damages

How damages will be apportioned will depend on whather the court follows
contributory negligence, pure or partial comparative negligence.

Contriburoty negligence does not apply here because nothing the facts state

that Harry was al fault

Comparative negligance. The amount of damages for which each defendant is
abde will depend on their amount of fault attributed to each. Nothing in the facts
state the percent of fault of each party. If both are equally at fault, then Doug and
EC will be liable for damages to the house 50/50.
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