
user
Sticky Note
Missing the rules:  Express Trust Creation

An express trust is created with the express intention of the property owner to create the relationship with the property by:  (1) inter vivos transfer, (2) inter vivos declaration of trust, or (3) will (testamentary trust).  Express trusts can be either private or charitable. 


user
Sticky Note
It is a testamentary trust:  Testamentary trusts occur when the terms of the trust are contained in writing in a will or a document incorporated by reference into a will.  


user
Sticky Note
You are right.

user
Sticky Note
Make a heading to identify charitable trust as issue and give rules:  A charitable trust must (1) have a stated charitable purpose (i.e. poverty, education, religion, health, government), and (2) exist for the benefit of the community at large, or a class of persons the membership in which varies.


user
Sticky Note
Finish analysis on charitable trust before doing cy pres.  Make a heading and give rules for cy pres:  Under the cy pres doctrine, a court may modify a charitable trust to seek an alternative charitable purpose if the original purpose becomes illegal, impracticable, or impossible to perform.  The court must determine the settlor’s primary purpose and select a new purpose as near as possible to the original purpose.  The settlor’s intent controls.  If it appears the settlor would not have wished an alternative charitable purpose, the trust property may instead be subject to a resulting trust for the benefit of the settlor’s estate.




user
Sticky Note
This is off topic; ademption is when a gift no longer exists when a testator dies.  It is a will concept.  If Zoo had no elephants, there would be a resulting trust for the assets to go to the residue of the estate.

user
Sticky Note
Missing issue on trust modification:  Under California law, on petition by a trustee or beneficiary, a court may modify the administrative or dispositive provisions of a trust if, owing to circumstances not known to and not anticipated by the settlor, the continuation of the trust under its terms will defeat or substantially impair the accomplishment of trust purposes.  


user
Sticky Note
Ademption is not tested.



user
Sticky Note
The rules are on the right track.

user
Sticky Note
Show the intent is to care only for elephants because Tess took part in executing 2 wills (2011 and 2014) and each time, she only referred to caring for elephants.

user
Sticky Note
The rules appear correct.  Good you address the valid will issue.



user
Sticky Note
This is not an issue.

user
Sticky Note
Make heading on revocation by subsequent instrument issue.  Missing the rules:  A will can be revoked by executing a later will or codicil that partly or completely revokes the prior will.  The revocation can be express or implied by the terms of the subsequent instrument.


user
Sticky Note
There is no DRR issue.  Need to go through the valid will elements to show the 2013 will is valid.

user
Sticky Note
Define powers of conservator in executing wills.



user
Sticky Note
Give the elements on undue influence:  A presumption of undue influence arises when (1) the beneficiary under a will stands in a confidential relationship to the testator (testator confides, trusts, or relies on beneficiary), when s/he participated in executing the will, and (2) the gift to the beneficiary is unnatural (i.e. majority of the estate). 


user
Sticky Note
Score:  60
Issues:  Missed at least 2 issues
Rules:  Incomplete for some issues.
Analysis:  Need to match facts to prove each part of rules.
Organization:  Improve on IRAC.  Need headings for each issue.




