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1. TOM'S ETHICAL VIOLATIONS

A lawyer owes several duties to his client, including the duty of loyalty,

competence, confidentiality, and she also owes duty to the decorum to the court.

Both Tom and Alan have implicated several duties owed to Patty and to the

court. The ethical duties of each lawyer wil l be discussed separately below.

A. Duty of Competency

Duty of Competency

A lawyer owes his c l ient  a duty of  competence. This means that dur ing

representat ion,  the lawyer must possess the knowledge and ski l l  reasonably

comparable to a lawyer in that  part icular f ie ld.  l f  a lawyer is not competent,  he

may become competent by associating with a lawyer who has the skil l  necessary

to represent the c l ient ,  or  he can learn the ski l ls  necessary wi thout incurr ing

unreasonable,  addi t ional  fees to his c l ient .  l f  these opt ions are not avai lable.  A

lawyer must reject representation of the prospective client (discussed further

below).

Here, Patty contacted Tom, but it does not seem she knew that he specialized in

real estate. Nonetheless, Tom accepted representation of her by entering into a

val id and proper cont ingency fee agreement (discussed further below).

Under the facts i t  appears that  Tom knew he did not possess the requis i te

knowledge and skil l  of a personal injury lawyer, so he referred Patty to Alan, who

was an experienced personal injury attorney. Tom properly referred Patty to a

qual i f ied lawyer,  but  he has st i l l  impl icated ethical  dut ies by enter ing and

remaining in a fee agreement with Patty and by also receiving a one-third

contingency fee from Alan. Tom has not violated his duty of competency in
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referring Patty, but he may have conflicts of interests associated with the fees.

Dutv to Reject

lf a lawyer does not possess the requisite knowledge and skil l  to represent his

cl ient ,  then he has a mandatory duty to reject  the case.

Tom properly referred Patty to Alan for personal injury representation. However,

Tom's cont inuing representat ion of  Patty is st i l l  unclear.  Tom wi l l  s t i l l  be receiv ing

one-third of  the cont ingency fees, so perhaps he is assist ing Alan in his

representation of her. lf so, he has not rejected his client, but has associated

with competent counsel .  Ei ther way, his fee agreement wi th Patty should indicate

who is actually representing Patty's interests. Tom did not violate his duty to

reject Patty as a client by referring her to Alan.

Fee Ag reement (Continqencv)

Under the ABA Model Rules,  a cont ingency fee agreement must be

communicated to the c l ient  in wr i t ing,  s igned by the c l ient ,  and must also state in

detail how the contingency fee wil l be calculated (whether it is before or after

expenses are deducted).  Cal i fornia is more str ict  i t  has the same requirements

as the ABA, but also requires that  cont ingency fees also indicate that  the

cont ingency fee percentage is negot iable,  and that charging l iens may be placed

on the cl ient .  Here,  i t  is  st ipulated that there is a val id and proper cont ingency fee

agreement between Tom and Patty.

What is unclear,  however,  is  whether Alan has adopted this val id cont ingency fee

agrement. Patty did not object to Alan representing her, but there may be a

conf l ic t  as to who is actual ly represent ing her.  This cont ingency fee agreement

should state whether i t  is  Alan or Tom. l f  Alan executed a new, val id and proper

cont ingency fee agreement,  and subst i tuted Alan's name for Tom's name, then

the cont ingency fee agreement is val id (as st ipulated in the facts) .  Tom has not
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violated his ethical duties to communicate his contingency fee to Patty.

Referral Fees / Fee Sharinq

Referral  fees are not al lowed under the ABA Model Rules and in Cal i fornia.

Attorneys are, however, allowed to share their fees if they if they are in the same

firm or if the attorney receiving the fee has actually earned those fees through

substant ia l  legal  work.  Any fees that are shared must be disclosed to the c l ient .

In th is case, Tom wi l l  be receiv ing one-third of  Alan's cont ingency fee. A straight

one-third of  the cont ingency is arguably val id i f  Tom wi l l  be assist ing Alan in th is

case. As a real estate lawyer, he may only be able to assist in the administrative

detai ls,  but  not some much in the legal  theor ies of  Patty 's case. Tom wi l l  have

the burden of showing that he wil l actually be performing substantive work on

Patty 's case. Even i f  such a referral  is  val id,  th is should have been

communicated to Patty. The facts state that the referral was unknown to Patty,

therefore, Tom as violated his ethical duties to Patty.

On the other hand, fee sharing is allowed between lawyers who work for the

same f i rm. Lawyers may also share fees with their  assistants,  such as paralegals

and law clerks.  Alan and Tom are both lawyers,  however,  i t  is  unknown whether

Tom and Alan work in the same f i rm. l f  they are both partners and i t  was usual ly

for Tom as a partner to receive one-third,  then no ethical  dut ies are v io lated.

I t  seems more l ikely that  Tom and Alan do not work for  the same f i rm and that

Tom wi l l  not  be assist ing Alan in his represent ion.  l t  seems that Tom merely

handed off Patty to Alan because he knew he was not competent to represent

her.  Therefore,  under the ABA and Cal i fornia rules,  Tom has violated his ethical

duties to Patty.

Page 3 of 6



(Question 1 continued)

 ( C A L B A R  7 - 1 3  0 1 - 3  )  . I u f v  2 0 1 3  C a l - i f  o r n i a  B a r  E x a m i n a c i o n

2. ALAN'S ETHICAL VIOLATIONS

Referral Fees

As discussed above, it was improper for Alan to agree with Tom to give him one-

third of his contingency fee because it was unkown to Patty, and because Tom

will probably not perform any substantive work in Patty's case.

$200 Gift to Joe

Gifts made to non-lawyers are permissible so long as these gifts are not

substant ia l .  The purpose of  g i f ts are usual ly for  gratui ty and they must not be for

payment or for  an incent ive to do something.

Here, the $200 gi f t  to Joe can be seen ei ther as a payment for  working or an

incent ive to place his name in the newspaper.  There is no indicat ion that Joe and

Alan had any previous relat ion.  Joe was merely wr i t ing a story about the

"texting" aspect of Patty's case, not about who is representing her or about the

progress of the l it igation. There does not seem to be any newsworthy information

related to Alan's name being referred to in the paper. A court wil l probably infer

that Alan wanted his name in his paper for  at tent ion,  which is akin to

advertisements for more clients.

Advertisements

Advert isements are permit ted under First  Amendment,  but  the Supreme Court

has ruled that attorney advertisements may be regulated. Any advertisements

made by at torneys must indicate that  i t  is  an "advert isement."  In th is case, a

court  wi l l  probably infer that  Alan wanted obtain more business by gett ing his

name in the paper.  Joe would probably have not included Alan's name, and the

$200 was an incent ive.  This "work around" the advert isement rule is improper.

Therefore, Alan has violated his ethical obligations to the court in perserving the

duty to the decorum.
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$200 Gif t  to Joe -  Payment -  Duty of  Communicat ion

Any expenses related to a case must be reasonably communited to a c l ient .  A

cl ient  can reasonably be expected to pay for usual  l i t igat ion expenses, but gi f ts

wi l l  not  qual i fy.

I t  is  unclear who wi l l  be paying for th is $200 gi f t  cert i f icate.  l f  Alan intends to pay

for the $200 by bi l l ing Patty,  then he has violated his ethical  duty to communicate

his fees, amongst other duties related to this gift. Even if the $200 gift were

proper,  Alan should have to pay for th is out of  h is own personal  expenses or

have the firm front the cost of the gift certif icate. Patty should not be responsible

for th is gi f t .

Witness Payments

An at torney may advance reasonably related fees in procur ing a wi tness. These

cost wi l l  be l imi ted to what is reasonable in ensur ing the appearance of  that

wi tness.

In th is case, Alan promise Walter,  who was a homeless man to put him in a hotel

for  and undisclosed amount of  t ime. By saying to Walter,  "unt i l  you get back on

your feet ,"  wi l l  be heavi ly weighted by court ,  especial ly s ince Walter is homeless.

Patty wil l probably be expected to pay for the hotel, but her expenses should be

l imited to the costs only in ensur ing his appearance, but not to the extent of

helping Walter "get back on [his]  feet ."  Dur ing a t r ia l ,  the defense wi l l  probably

use this informat ion to impeach Walter,  thus diminishing the credibi l i ty  of  Patty 's

case.

Alan has gone beyond his obl igat ion in procur ing Walter as a wi tness. He has

not only breached his duty of competency to Patty by adversely affecting her

case, he has also breached his ethical  duty to preserve the digni ty and integr i ty

to the decorum.
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Dutv of Competence

discussed above

Duty to Preserve the Diqnitv of the Decorum

A lawyer has a duty to preserve the digni ty and integr i ty of  the decorum. This

includes act ions in and out of  court .  As discussed, Alan has breached several

ethical  dut ies,  thereby in total ,  breaching his duty to preserve the digni ty of  the

oecorum.
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